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CAMERON JA (for the Court):
[1]

The accused appeals her conviction for assaulting a peace officer

(see section 270(1) of the Criminal Code) after a trial before a Provincial
Court judge. She asserts that the verdict was unreasonable because the trial
judge erred in law by failing to apply the correct legal test regarding the
requirement for mens rea to the evidence he found to be true and that the facts
that he accepted were incompatible with a finding of guilt.
[2]

At the time of the incident, the accused was an inmate at the

Women’s Correctional Center. On the day in question, she attempted to choke
herself with a piece of ripped bedding. Correctional officers (officers) tried
to restrain her with hand and leg cuffs to no avail. She was actively resisting,
yelling and refusing to obey the officers’ directions to calm down. A decision
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was made to place her in a restraining chair. As the officers were completing
this task, she spit several feet above the heads of the officers. The spit landed
on the face of one of the officers who was trying to restrain her. Two videorecordings of the incident were tendered as evidence. At trial, the accused
testified that she did not recall why she was trying to choke herself and that
she panicked and actively resisted officers when they came into her cell
because she did not want to be restrained. She said that, during the course of
being restrained, she had phlegm in her throat and was choking and that is
why she spit. She said that she did not intend to spit on the officers but, rather,
into the air with the intent that the spit would fall back on her.
[3]

The trial judge rejected her evidence as being incredible and

convicted her. He found that she intentionally spit at the officers.
[4]

The standard of review for an unreasonable verdict is whether the

verdict was one that a properly instructed jury could have reached. In judgealone trials, a verdict may also be found to be unreasonable in the exceedingly
rare situation where the trial judge made a finding of fact that is directly
contradicted by other evidence relied on in support of that finding or it is
incompatible with evidence not otherwise contradicted or rejected by the trial
judge (see R v Sinclair, 2011 SCC 40 at para 22; R v RP, 2012 SCC 22 at
paras 9-10; and R v WAW, 2016 MBCA 26 at para 15).
[5]

The crux of the accused’s argument is that it was inconsistent for the

trial judge to have found that she intended to assault the officer on the basis
that he found that:
(a)

she was hysterical and out of control at the time of the
offence;
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(b)

due to her state of mind, she could not have known what was
going on at the time of the offence;

(c)

she was unable to apply reason to her thoughts or actions at
the time of the offence; and

(d)
[6]

she did not intend to hit the complainant with her spit.

At the hearing of this appeal, counsel for the accused conceded

point (d), agreeing with the Crown that the accused need not have had the
intent to spit on the officer that she ultimately hit. Rather, all that was required
was the intent that the spit make contact with one of the officers (see Regina
v Deakin (1974), 16 CCC (2d) 1 (Man CA)).
[7]

Regarding the statement at point (a), the finding that the accused

was “hysterical” or “out of control” does not necessarily lead to the conclusion
that she was unable to form the minimal intent required for assault (see R v
Dawydiuk, 2010 BCCA 162 at paras 27-29). Much as in this case, such acts
“may be the purely physical products of momentary passion” (Dawydiuk at
para 28, quoting The Queen v George, [1960] SCR 871 at 890).
[8]

Considering points (a) to (c), it is understandable that the accused

argues that the statements made by the trial judge are inconsistent with his
finding of intent. That is, his finding that she had the requisite intent to assault
seems to evidence a contradictory reasoning process inconsistent with his
findings regarding her emotional state at the time. Such an error would lead
to an unreasonable verdict as described in R v Beaudry, 2007 SCC 5; and
Sinclair.
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[9]

We all agree that the reasons of the trial judge were far from perfect.

However, read in context, the findings at points (a) to (c) were directed to the
credibility of the accused and not to the issue of her intent.
[10]

The trial judge rejected the accused’s assertion that she was choking,

finding it to be inconsistent with the video. Regarding her testimony that she
did not intend to spit on the officers, a review of the transcript shows that the
trial judge said he did not think that, at the time, “there was any way in which
[the accused] put her mind to anything in terms of reasonable thought.” It was
his opinion that, in light of her emotional state at the time, the accused would
not have been capable of engaging in a reasonable thought process by predetermining the projectile of her spit. He also found that, due to her emotional
state at the time, she would not have sufficient recollection of the event when
she testified as to her intent when she spit. While he could have been far more
precise in his description, the trial judge was commenting on the fact that the
accused’s testimony was incredible and unreliable as a result of her emotional
state at the time of the incident.
[11]

There is no doubt that a review of the video evidence shows that the

accused was very upset. She was yelling and resisting the officers’ attempts
to restrain her. She agreed that she was engaging in this behaviour as she did
not want to be restrained. There is also no question that the spit was forceful,
deliberate and that there were a number of officers directly above her at the
time. In light of the fact that the officers were restraining her legs and arms,
the trial judge concluded that spitting was the only option she had in terms of
trying to assault any of the officers involved and that she intentionally did so.
We are not convinced that he erred in this regard.
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[12]

Ultimately, although counsel for the accused made a forceful

submission based on the inelegant language the trial judge used, we are not
satisfied that this is a rare case where the “reasoning process of the trial judge
is so irrational, or so at odds with the evidence, that it vitiates the verdict”
despite the verdict being available on the evidence as a whole (Sinclair at
para 84).
[13]

Therefore, based on all of the above, we would dismiss the appeal.
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